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were subject to judicial review on that
date. An agency proceeding is consid-
ered to exist once the employee has re-
ceived notice of the proposed action.

Subpart H—Attorney Fees (Plus

Costs, Expert Witness Fees,
and Litigation Expenses,
Where Applicable) and Dam-
ages (Consequential, Lig-

uidated, and Compensatory)

SOURCE: 63 FR 41179, Aug. 3, 1998, unless
otherwise noted.

§1201.201 Statement of purpose.

(a) This subpart governs Board pro-
ceedings for awards of attorney fees
(plus costs, expert witness fees, and
litigation expenses, where applicable),
consequential damages, compensatory
damages, and liquidated damages.

(b) There are seven statutory provi-
sions covering attorney fee awards. Be-
cause most MSPB cases are appeals
under 5 U.S.C. 7701, most requests for
attorney fees will be governed by
§1201.202(a)(1). There are, however,
other attorney fee provisions that
apply only to specific kinds of cases.
For example, §1201.202(a)(4) applies
only to certain whistleblower appeals.
Sections 1201.202(a)(5) and (a)(6) apply
only to corrective and disciplinary ac-
tion cases brought by the Special
Counsel. Section 1201.202(a)(7) applies
only to appeals brought under the Uni-
formed Services Employment and Re-
employment Rights Act.

(c) An award of consequential dam-
ages is authorized in only two situa-
tions: Where the Board orders correc-
tive action in a whistleblower appeal
under 5 U.S.C. 1221, and where the
Board orders corrective action in a
Special Counsel complaint under 5
U.S.C. 1214. Consequential damages in-
clude such items as medical costs and
travel expenses, and other costs as de-
termined by the Board through case
law.

(d) The Civil Rights Act of 1991 (42
U.S.C. 1981a) authorizes an award of
compensatory damages to a prevailing
party who is found to have been inten-
tionally discriminated against based on
race, color, religion, sex, national ori-
gin, or disability. The Whistleblower
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Protection Enhancement Act of 2012 (b
U.S.C. 1221(g)) also authorizes an award
of compensatory damages in cases
where the Board orders corrective ac-
tion. Compensatory damages include
pecuniary losses, future pecuniary
losses, and nonpecuniary losses, such
as emotional pain, suffering, inconven-
ience, mental anguish, and loss of en-
joyment of life.

(e) An award equal to back pay shall
be awarded as liquidated damages
under 5 U.S.C. 3330c when the Board or
a court determines an agency willfully
violated an appellant’s veterans’ pref-
erence rights.

[63 FR 41179, Aug. 3, 1998, as amended at 77
FR 62372, Oct. 12, 2012; 78 FR 39545, July 2,
2013]

§1201.202 Authority for awards.

(a) Awards of attorney fees (plus costs,
expert witness fees, and litigation ex-
penses, where applicable). The Board is
authorized by various statutes to order
payment of attorney fees and, where
applicable, costs, expert witness fees,
and litigation expenses. These statu-
tory authorities include, but are not
limited to, the following authorities to
order payment of:

(1) Attorney fees, as authorized by 5
U.S.C. 7701(g)(1), where the appellant or
respondent is the prevailing party in
an appeal under 5 U.S.C. 7701 or an
agency action against an administra-
tive law judge under 5 U.S.C. 7521, and
an award is warranted in the interest
of justice;

(2) Attorney fees, as authorized by 5
U.S.C. 7701(g)(2), where the appellant or
respondent is the prevailing party in
an appeal under 5 U.S.C. 7701, a request
to review an arbitration decision under
5 U.S.C. T7121(d), or an agency action
against an administrative law judge
under 5 U.S.C. 7521, and the decision is
based on a finding of discrimination
prohibited under 5 U.S.C. 2302(b)(1);

(3) Attorney fees and costs, as au-
thorized by 5 U.S.C. 1221(g)(2), where
the appellant is the prevailing party in
an appeal under 5 U.S.C. 7701 and the
Board’s decision is based on a finding
of a prohibited personnel practice;

(4) Attorney fees and costs, as au-
thorized by 5 U.S.C. 1221(g2)(1)(B), where
the Board orders corrective action in a
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